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Abstract

Banking facilities play a crucial role in economic development;
however, their diversion from designated purposes and utilization
in unauthorized activities pose significant challenges to the
banking system. The authority granted to the Central Bank under
Paragraph (P) of Article 42 of the new Central Bank Law,
allowing the withdrawal of funds belonging to a debtor from
accounts held by third parties, may serve as an effective
mechanism for recovering claims arising from such misused
facilities. Nevertheless, the exercise of this authority is
accompanied by numerous legal and practical challenges,
including potential conflicts with the rights of third parties and
difficulties in establishing the beneficial ownership of funds.
Using a descriptive—analytical approach, this article seeks to
answer the central question of how anti-money laundering laws
and institutions can be employed to trace and identify the
destinations of funds derived from such facilities when deposited
in third-party accounts, and what legal challenges banks may
encounter in recovering claims through this mechanism. In this
regard, the role of anti-money laundering laws and institutions in
identifying and tracing funds that have been used unlawfully or
for purposes other than those originally intended is examined.
Iran’s Financial Intelligence Center and the Central Bank, as the
principal institutions in this field, can contribute to the
identification and recovery of such claims through the utilization
of legal mechanisms and inter-institutional coordination. The
study concludes that the exercise of the right to withdraw funds
from third-party accounts may enhance the recovery of banking
claims; however, its effectiveness depends on safeguarding the
rights of third parties, establishing transparent and equitable
procedures, enacting clear legal regulations, strengthening
institutional  cooperation, developing advanced beneficial
ownership verification systems, and providing adequate training
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Extended Abstract

Banking facilities are essential for economic development, yet their diversion from
intended purposes toward non-target uses poses serious challenges to the banking
system, generating legal, financial, and macroeconomic risks. The Central Bank of
Iran’s new authority under Clause (P) of Article 42 of the new Central Bank Law -
permitting withdrawal of funds belonging to debtors from third-party accounts - offers
a potentially effective mechanism for recovering claims arising from misused
facilities. However, exercising this authority entails significant legal and operational
difficulties, including conflicts with third-party rights, burdens of proof regarding
actual fund ownership, and concerns over due process. This descriptive-analytical
study examines how anti-money laundering (AML) laws and institutions can be
employed to trace and identify the destination of facility funds in third-party accounts,
and what legal challenges banks encounter in recovering claims from such sources. It
analyses the interface between banking law, AML regulations, and third-party property
rights, evaluating both the potential and limitations of the new legal frameworkThe
research first explores Article 42(P) of the Central Bank Law, a legislative innovation
that allows the Central Bank to freeze and withdraw funds from accounts held in third
parties’ names when those funds are proven to belong to bank debtors. Ownership
determination requires Central Bank verification and approval by the head of the
primary board for banking disputes. While designed to enhance debt recovery
efficiency, this provision raises novel legal questions concerning the balance between
creditor rights and third-party property rights, as well as the adequacy of procedural
safeguards. A central focus is the misuse of bank facilities - loans utilised for purposes
other than those contractually specified. Such deviation constitutes a fundamental
breach and may involve fraud or misrepresentation. The negative consequences are
multi-faceted: (a) reduced banking efficiency through suboptimal resource allocation;
(b) legal risks for both borrowers and banks, including civil and potential criminal
liability; (c) increased financial risks, reflected in higher non-performing loan (NPL)
ratios and threats to bank solvency; and (d) adverse macroeconomic impacts such as
slower growth, misallocation of capital toward speculative activities, and distortion of
policy objectives. The article then analyses the pivotal role of AML laws and
institutions in identifying and tracking illegally or improperly used funds. Iran’s AML
framework, established by the 2008 Anti-Money Laundering Law (amended in 2018),
provides essential mechanisms: customer due diligence (KYC), suspicious transaction
reporting (STR), and record-keeping. The Financial Intelligence Unit (FIU) and the
Central Bank, as primary AML bodies, can assist through legal mechanisms and
inter-organisational coordination. Their monitoring capabilities, data analytics, and
reporting obligations can trace diverted funds and establish true ownership. Practical
AML tools include: (i) identifying suspicious transactions via mandatory STR; (ii)
analysing transaction patterns using advanced technologies; (iii) tracking financial
flows to reveal origins and destinations; (iv) financial disclosure requirements
enhancing transparency; and (v) international cooperation with bodies like the FATF.
These tools, properly integrated into claim recovery, can significantly shorten the
recovery cycle and strengthen the legal framework. Legal and operational challenges
are thoroughly examined. Conflicts with third-party property rights arise when
innocent account holders face asset freezes without prior notice or adequate
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opportunity to object. Competing claims from other creditors with prior interests
further complicate matters. Proof of actual ownership is often obstructed by
insufficient documentary evidence, layering of funds through multiple accounts and
transactions, and conflicting ownership assertions. The lack of clear evidentiary
standards and procedural safeguards exposes the system to potential abuse and
litigation. A significant contribution of the research is its discussion on criminalising
the misuse of facilities for non-intended purposes. The article argues that diversion,
especially with fraudulent intent, should be recognised as a predicate offence for
money laundering, enabling AML authorities to investigate and prosecute such cases
more effectively. Drawing on Islamic jurisprudence, while contractual breaches
generally entail civil liability, cases involving fraud, deception, or unjust enrichment
may justify criminal sanctions. Through expansive interpretation of existing AML
provisions, the concept of facility misuse could be integrated into the AML
framework, unlocking the full range of AML tools for recovery. The procedural steps
under Article 42(P) are outlined: (1) creditor institution submits a request with
supporting documentation; (2) Central Bank verifies and obtains approval from the
primary board; (3) the third-party account is frozen up to the debt amount; (4) the case
is referred to the banking disputes board; (5) a final decision is issued within one to
two months; and (6) the debtor may object or appeal. While providing a structured
recovery process, these procedures raise concerns about third-party rights, timelines,
and the adequacy of appellate mechanisms. To address these challenges, the article
proposes comprehensive solutions: (a) developing clear, transparent regulations
governing third-party withdrawals; (b) strengthening cooperation between regulatory
institutions and banks through joint committees and information-sharing (within
confidentiality constraints); (c) implementing advanced ownership verification
systems, including blockchain and integrated databases; (d) educating stakeholders -
account holders, legal professionals, judges, and bank staff; (e) facilitating judicial
processes through specialised tribunals and alternative dispute resolution; and (f)
ensuring robust third-party protections, including clear evidentiary standards,
procedural fairness, and compensation mechanisms for wrongful freezes. In
conclusion, the right to withdraw from third-party accounts, as established under
Article 42(P), can significantly improve the recovery of banking claims arising from
misused facilities. However, its success depends on balancing creditor interests with
third-party rights through transparent and equitable mechanisms. AML laws and
institutions are indispensable for tracing diverted funds and proving ownership, but
their effective use requires clear regulations, strengthened inter-institutional
cooperation, advanced verification systems, and continuous education. Ultimately,
proper implementation can enhance financial stability, public trust, and alignment of
credit allocation with national development objectives, while reducing the burden of
non-performing loans on the banking system.
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16. Anti-Money Laundering (AML)
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