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Abstract
Despite more than two centuries since the codification of
commercial laws, legal systems have yet to establish clear
and definitive criteria for identifying commercial acts. In
other words, there is still no consensus on what
constitutes a commercial act. Although legislators in
various countries have provided lists of commercial acts,
these have never been comprehensive or exclusive. As a
result, the question of what qualifies as a commercial act
remains unresolved. In practice, identifying commercial
acts is essential, as it delineates the scope of application
of commercial law and determines when commercial
legal rules should apply. Moreover, in jurisdictions where
specialized commercial courts are established, accurately
identifying such acts helps define the courts’ jurisdiction
more precisely. This study adopts a descriptive-analytical
method and conducts a comparative analysis of the
theories related to commercial acts in Iranian and French
law. It further examines acts that are not considered
commercial. Today, there is a general tendency to broaden
the scope of commercial acts due to legal and fiscal
considerations. However, it is important to note that in
cases of uncertainty regarding the commercial nature of
an act, the default assumption should be that the act is
non-commercial.
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Extended Abstract

More than two centuries after the codification of commercial laws, legal
systems have yet to establish clear and definitive criteria for identifying
commercial acts. In other words, there remains no consensus on what
precisely constitutes a commercial act. Although legislators in various
jurisdictions have enumerated certain acts as commercial, these lists have
proven neither exhaustive nor exclusive, leaving open the enduring question:
what qualifies as a commercial act? The classification of an act as
commercial determines the scope of commercial law and triggers the
application of specific legal norms. Furthermore, this classification plays a
crucial role in defining the jurisdiction of specialized commercial courts.
This article adopts a descriptive-analytical approach and conducts a
comparative study between Iranian and French legal systems to examine the
prevailing theories surrounding commercial acts. It also addresses the types
of acts that are not considered commercial. In contemporary practice, there is
a growing tendency to expand the scope of commercial acts for legal and
fiscal reasons. Nevertheless, in any case of doubt, the presumption should
favor the non-commercial nature of the act.

It should be noted that traditionally, two personal and subject theories
define the scope of commercial practices and merchants. If we consider
commercial law as the law-governing merchants, we have followed the
personal theory, and if we consider it as the law-governing merchants, we
have followed the subject theory. The concept of commerciality, which is
known in French law as Commercialité, has a simple concept on the surface,
but due to the variety of its instances, courts, especially commercial courts
and arbitration tribunals, are hesitant in determining what constitutes a
commercial practice and is subject to specific commercial regulations. In
French law, commerciality is defined as a description of what is commercial
and has criteria accepted by the legislator. In Iranian law, Dr. Sotoudeh
Tehrani uses the term commercial operations instead of commercial
practices. In her opinion, commercial operations are operations that are
continuously carried out by merchants to gain profit and are divided into four
types: 1- distributive commercial operations, 2- production commercial
operations, 3- service commercial operations, and 4- auxiliary commercial
operations. Some other jurists believe that a group of legal acts or
transactions is considered commercial acts or transactions by their nature and
due to their characteristics.

They believe that commercial acts are a combination of three criteria:
"conducting a transaction as a business profession and occupation”,
"obtaining profit and benefit", and "exchange and circulation of wealth".

Although the existence of these criteria helps to recognize commercial
acts, they do not determine the scope and boundaries of commercial and civil
activities. It should be noted that becoming a businessperson creates a new
legal status. In the realm of private law, the requirements of contracts
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between merchants, the requirements of lawsuits between merchants, and the
requirements of merchants' inability to pay debts are among the examples
that have perhaps forced the legislator to establish special rules for
merchants. Describing commercial acts and recognizing those leads to the
following results: recognizing merchants from non-merchants, the rule of
insolvency or bankruptcy rules, business books, and the specific
requirements of the business profession are the effects of determining the
scope of commercial acts. On the other hand, commercial acts lead to the
implementation of a set of commercial obligations; the passage of specific
commercial times, the jurisdiction of commercial courts, the special
principles of commercial documents, etc. are among these works that do not
exist in civil law. The term "commercial" is not defined in any domestic or
foreign law. However, it is a fundamental and main criterion for recognizing
commercial acts. The Commercial Law has merely listed acts and considered
them commercial, but many activities outside this list are also considered
commercial. The concept of commercial acts provides familiarity with its
examples. In response to the question of what a commercial act is, several
theories have been presented: the theory of profit making, the theory of
wealth and capital circulation, the theory of commercial enterprise, the
theory of conducting a commercial transaction as a regular job and
profession, and the theory of the legality of commercial acts are the most
important of these theories. Along with these theories, we should also discuss
the acts and activities of commercial companies, as everything they do is
commercial. Recognizing and examining cases that are outside the scope of
commercial activities will help determine the scope of commercial affairs;
therefore, the contents of this article have been divided into two parts; in the
first part, we will examine the theories on commercial practices, and then in
the second part, we will examine practices that are not commercial. This
division helps us to know in the first part what criteria exist for recognizing
commercial practices and which ones are effective. In the second part, by
recognizing examples of practices that are not generally commercial, the
scope of commercial affairs and practices will be determined with greater
certainty.
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26. Quasi-Commergant
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41. Article L110-1: La loi répute actes de commerce: 1° Tout achat de biens meubles pour les
revendre, soit en nature, soit apres les avoir travaillés et mis en ceuvre.

42. Article L110-1: La loi répute actes de commerce: 2° Tout achat de biens immeubles aux fins de
les revendre, a moins que l'acquéreur n'ait agi en vue d'édifier un ou plusieurs batiments et de les
vendre en bloc ou par locaux.

43. Cass. Com., 10 avr.1975; JrisData no 1975-097090: Gaz. Pal. 1975, 2, p. 436- Cass. Com., 13
Nov. 2007, 06-17823.

44. Article L110-1: La loi répute actes de commerce: 4° Toute entreprise de location de meubles.

45. Nabil N. Antaki, “La commercialité des immeubles: une théorie en construction”, Les Cahiers
de droit, 19, 1(1978), 157.
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