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Abstract

In the foreign exchange regulatory system of the Islamic
Republic of Iran, the conceptual and structural distinction
between ‘“foreign exchange commitments” and “foreign
exchange rate differentials” plays a critical role in ensuring
regulatory transparency, improving the efficiency of currency
allocation mechanisms, and protecting the rights of economic
actors. Nevertheless, these two categories are often
erroneously grouped under a single classification in
executive practices and the circulars of the Central Bank,
leading to a conflation of legal constructs, the imposition of
undue liabilities on importers, and violations of the principle
of legality in penalties. The purpose of this study is to
analyze the legal, contractual, and supervisory dimensions of
these two distinct constructs and to clarify their foundational
differences within the framework of governing laws, banking
regulations, cabinet resolutions, and quasi-judicial practices.
This research employs a descriptive-analytical method,
drawing upon documentary sources, regulatory instruments,
and judgments issued by competent authorities. The findings
indicate that exchange rate differentials are neither criminal
in nature nor part of contractual foreign exchange
obligations. Rather, they arise from state-level policy
changes and should be treated as public fiscal claims subject
to financial or civil jurisdiction - not as regulatory violations
subject to punitive enforcement. Ultimately, the study
recommends that the legislature and the Central Bank
establish a distinct legal framework for handling such claims,
avoiding their improper classification alongside foreign
exchange commitments, and creating a clear structure for
their resolution, settlement, and judicial review.
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Extended Abstract

In the foreign exchange system of the Islamic Republic of Iran, one of the
fundamental challenges in policymaking, implementation, and oversight of
currency transactions is the lack of a clear and structural distinction between two
key concepts: foreign exchange obligations and foreign exchange rate
differentials. Although these two mechanisms may appear to share certain
conceptual similarities, they are entirely distinct from legal, contractual, and
regulatory perspectives. Treating them as a single category has led to serious
disruptions in the allocation of foreign currency resources, diminished legal
certainty for importers, and violations of core principles of public law, including
the principle of legality in criminal liability and punishment. In the operational
practice of policy-making bodies such as the Central Bank of Iran, and within
the regulatory frameworks governing the systems for discharging foreign
exchange obligations, it is sometimes observed that the concepts of foreign
exchange obligation and exchange rate differential are mistakenly and
inappropriately categorized under a single classification. This approach has led
to the treatment of differentials arising from policy changes as instances of non-
fulfillment of foreign exchange obligations, thereby subjecting importers—even
in the absence of any fault or negligence - to punitive measures, commercial
restrictions, suspension of trade licenses, or denial of banking services. This is
despite the fact that the creation of foreign exchange rate differentials is neither
contractual in origin nor the result of any commercial misconduct, but rather
stems from post-facto decisions and sovereign policy shifts. This article, using a
descriptive-analytical method, undertakes a detailed examination of this
distinction. The analysis is based on higher-order legal instruments, official
circulars of the Central Bank, approvals of the Cabinet of Ministers, advisory
opinions from oversight institutions, and reports from the International
Monetary Fund. In this framework, foreign exchange obligation refers to a
binding requirement that arises upon the allocation of official foreign exchange
for the import of goods or services, whereby the importer is obligated to submit
customs documentation and fulfill the obligation in accordance with regulatory
provisions. Failure to fulfill this obligation may result in penal sanctions
pursuant to Article 10 of the Law on Administrative Offenses and Note 7 of
Article 2 (repeated) of the Law on Combating the Smuggling of Goods and
Currency, including mandatory return of the allocated currency or legal
prosecution. In contrast, the foreign exchange rate differential refers to the gap
between the initially allocated exchange rate (e.g., the preferential rate of 28,500
IRR or the rate used by the Iran Foreign Exchange and Gold Center) and new
rates that are introduced following changes in national monetary policy (e.g., the
Integrated Forex Market or the ETS rate). These changes, typically made
without prior notice and through decisions of the Cabinet or the Central Bank,
may expose importers to unexpected claims for payment - despite the absence of
any contractual basis, initial obligation, or recognized commercial practice. In
such cases, importers have committed no violation and have fully complied with
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the legal procedures for allocation, funding, and use of foreign exchange.
Therefore, seeking to recover such sums under the guise of a “foreign exchange
obligation” lacks legal justification and violates the well-established principle of
separating public and private legal domains. The article further emphasizes the
need to distinguish the applicable enforcement mechanisms for each category.
While foreign exchange obligations may warrant punitive measures, commercial
sanctions, or legal action, rate differentials should only be addressed through
administrative and financial mechanisms - devoid of criminal attributes. This
necessitates that the Central Bank, in designing its supervisory systems and
information databases, must observe the conceptual and structural distinction
between these two categories and avoid their inappropriate merger. Moreover,
the use of terms such as provisional settlement, penalty clause, or on-account
payment in reference to exchange rate differentials reinforces the non-punitive
nature of such payments and underscores the need to avoid any interpretation
that would imply a binding obligation. Another critical issue is the competent
authority for resolving disputes arising from these two mechanisms. While
violations concerning the non-fulfillment of foreign exchange obligations may
fall within the jurisdiction of judicial authorities or the Organization for the
Investigation of Offenses (Ta’zirat), the recovery of exchange rate differentials
must be handled within tax, administrative, or Administrative Justice Court
frameworks. The use of enforcement tools such as blacklisting or freezing bank
accounts to collect such sums is legally unjustified and contravenes the principle
of proportionality between the nature of a financial obligation and the
enforcement measures applied. In conclusion, the article offers several
recommendations to the Central Bank and legislative authorities, calling for the
issuance of separate regulatory guidelines, the establishment of independent
legal frameworks, and the development of specialized software systems that
transparently categorize monetary claims. These measures would help prevent
administrative and operational inconsistencies, enhance supervisory
transparency, provide legal security for importers, reduce opportunities for
corruption, and strengthen the overall discipline of the foreign exchange system.
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