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Abstract

The advancement of modern communication and
information technologies has made electronic contracts an
essential tool in contemporary transactions, playing a key
role in transforming modern commerce. With features like
speed, ease of use, and global accessibility, they have
introduced new challenges in the area of civil liability. This
paper examines the foundations of civil liability arising
from breaches of electronic contracts, focusing on the
theories of actual knowledge and implied knowledge.
According to the theory of actual knowledge, the parties to
the contract must genuinely be aware of its terms. Liability
arises when one party, knowing the facts about the
contract, breaches it. On the other hand, implied
knowledge refers to an understanding of the contract’s
content that, while not explicitly communicated, is
expected by prevailing customs and laws governing
electronic contracts. Even if one party is not explicitly
informed of all details, the law assumes they possess an
inherent awareness of its terms and conditions. Civil
liability can thus arise from unjustified ignorance of these
terms. This paper explores the impact of these theories on
civil liability in electronic contracts, analyzing challenges
like the distinction between actual and implied knowledge
in virtual environments. It also investigates how liability is
enforced in breach cases. The paper advocates for legal
reforms to address emerging challenges and protect the
rights of contracting parties in the digital environment. The

goal is to align laws with evolving issues in civil liability and ensure fair
treatment of parties involved in electronic contracts.
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Extended Abstract

Introduction

With the rapid expansion of technology and the emergence of digital spaces,
electronic contracts have become a key component of commercial and
economic interactions. These contracts are valued for their speed,
convenience, and global accessibility. However, they simultaneously
introduce complex issues such as lack of transparency, data transfer defects,
and civil liability concerns. Civil liability in this domain is typically based on
the theory of fault, analyzed through the dual theories of "Actual
Knowledge" and "Implicit Knowledge." These theories focus on the
awareness and understanding that contracting parties possess regarding the
terms, conditions, and obligations of a contract. Consequently, they pave the
way for more transparent electronic interactions and enhanced protection for
users and injured parties.

1. Theoretical Foundations of Civil Liability in Electronic Contracts

1-1. Theory of Actual Knowledge

According to the theory of actual knowledge, the parties involved in a
contract must possess explicit and accurate awareness of its terms and
conditions. Liability arises in cases where, despite knowing and
understanding the obligations, one of the parties intentionally or negligently
breaches them. For example, in online sales, if a seller withholds important
product information from the buyer, the seller is held directly liable for any
losses incurred. However, implementing this theory in electronic
environments poses several challenges such as proving actual knowledge,
technical errors, and weak user interface designs. To substantiate claims
under actual knowledge, tools such as emails, digital records, and formal
communications can be utilized effectively to establish clear evidence of
liability.

1-2. Theory of Implicit Knowledge

Implicit knowledge assumes that explicit awareness is not mandatory for
liability. Instead, it presumes that individuals are aware of contractual
principles based on prevailing norms and established regulations. In other
words, ignorance of contractual details cannot justify evasion of liability.
This theory applies where negligence is unjustifiable, such as in cases where
a customer is unaware of return policies during online purchases. The
advantage of this theory is that it fills gaps in complex or incomplete
contracts. However, determining normative practices and establishing the
knowledge that a party "should have possessed" poses intricate challenges
requiring precise legal and customary analyses.

2. Connection Between Actual and Implicit Knowledge and the Fault Theory
The fault theory serves as a principal foundation for civil liability in Iranian
law and many other legal systems. The theories of actual and implicit
knowledge complement one another and strengthen this foundation.

-Actual Knowledge and Fault: In cases where a party explicitly understands
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the terms and conditions but intentionally or negligently breaches the
contract, liability is established based on fault. For example, a vendor’s
deliberate failure to inform a buyer of product warranty limitations
constitutes a fault-based liability supported by evidence of actual knowledge.
- Implicit Knowledge and Fault: If it is proven that a party was reasonably
expected to be aware of certain conditions but failed to do so, liability is
established even in the absence of actual knowledge. For example, a platform
that neglects basic security measures to safeguard user data is liable under
implicit knowledge principles.
Together, these knowledge theories contribute to the analysis of negligence,
oversight, or fault in electronic contractual breaches and help to build a fair
legal framework for liability determination.
3. Challenges in Implementation and Proposed Solutions
Establishing actual and implicit knowledge in virtual environments comes
with challenges such as ambiguous information, technical errors, and forged
credentials. To address these challenges, the following solutions are
recommended:
1. New Technology: Leveraging new technology for immutable transparency
in recording contractual details can bolster the authentication of actual or
implicit knowledge evidence.
2. Simplified Contracts: Presenting terms and conditions in clear, accessible
language ensures that parties understand their obligations effectively.
3. Digital Verification Tools: Utilizing mechanisms like digital signatures and
biometric authentication can enhance awareness and accountability.
4. Education and Outreach: Enhancing users' understanding of their rights
and responsibilities in electronic transactions can significantly reduce
contractual disputes.

4. Conclusion
Applying the theories of actual and implicit knowledge in interpreting civil
liability within electronic contracts not only promotes justice and safeguards
the rights of contracting parties but also stimulates economic engagement in
digital commerce. The theory of actual knowledge aids in proving
transparency and precise understanding, whereas implicit knowledge bridges
normative expectations and legal obligations, minimizing the opportunities
for liability evasion. These complementary theories offer robust analytical
frameworks for improving the legal landscape of electronic contracts.
Nonetheless, their application requires sustained academic research,
legislative reforms, and broader coordination across industries to ensure
fairness and clarity in implementing civil liability rules for digital
agreements.
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