Copyright & Creative Commons:

The copyright of articles published in the Journal of Criminal Law and Criminology Studies remains with the author(s). This journal is published as an open access
publication, and all articles are distributed under the terms of the Creative Commons Attribution-NonCommercial 4.0 International License (CC BY-NC 4.0). This
license permits use, redistribution, and reproduction in any medium, provided the original work is properly cited and the use is non-commercial in nature.

For more information, please refer to the journal’s Open Access Policy page.

An Investigation into the Duty of the Commercial
Company’s Directors to Avoid Conflicts of Interest and
Personal Exploitation in English and Iranian Laws
(with Emphasis on the New Bill of Trade Law Approved in 1403)

Hamid Abhari”!, Seyedeh Tahereh Mosavi Khatir’, Omolbanin

g
 E——
SD.IIL.
The 8D Institute of Law
Research & Study

:Publisher
Shahr-e- Danesh
Research and Study
Institute of Law

:Article Type
Original Research

DOLI:
10.48300/jfel 2025.477966.1033

Received:
11 November 2024

Accepted:
15 March 2025

Published:
10 March 2025

Ramzanzadeh Badeli®

Abstract

Directors of commercial companies, are obliged to comply
with fiduciary duties in the management of the company's
affairs. One of the most important examples of compliance
with the fiduciary duty is avoiding of conflicts of interest
and non-profit of directors. One of the issues that the
fiduciary duty is observed and the conflicts between the
directors' personal interests and the company's interests are
avoided is the prohibition of directors from taking personal
advantage in positions, decisions and transactions related to
the company. In English law, this duty is mentioned in
Article 175 of the Companies Act of 2006. In Iranian law,
there is no explicit reference to this issue in the Trade Law
approved in 1311 and the Amendment Bill of the Trade Law
approved in 1347. One of the initiatives of the legal bill of
the Trade Law approved by the Islamic Council 1403 is that
this issue is mentioned in paragraph 5 of article 598.
Therefore, due to the importance of this issue, it will be
examined in Iranian law along with a comparative study in
English law. Finally, the conclusion reach that although this
issue is explicitly mentioned in the new draft of the Iranian
Trade Law approved in 1403, there are many gaps and legal
defects in this regard, which are vital to investigate and fix.
Therefore, the need to compile and enact comprehensive
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laws related to this duty and to eliminate gaps and legal deficiencies;
especially considering the internationalization of commercial companies and
the increase of cross-border exchanges, it is strongly felt.
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Extended Abstract

Directors of commercial companies are required to observe fiduciary
duties in directing the company's affairs. One of the most important
examples of observing the fiduciary duty is avoiding conflicts of
interest and and personal gain. One of the issues that can be observed
to observe the fiduciary duty and prevent conflicts of personal
interests of Directors with the interests of the company is the
prohibition of Directors from taking personal advantage in situations,
decisions and transactions related to the company. In English law,
this duty is mentioned in Article 175 of the Companies Act 2006. In
Iranian law, the Commercial Law approved in 1311 and the
Commercial Law Amendment Bill approved in 1347 do not
explicitly mention this issue. One of the initiatives of the
Commercial Law Bill, approved in 1403 by the Islamic Consultative
Assembly, is that this issue is mentioned in Article 598, paragraph 5.

The duty to avoid undue conflicts requires directors to avoid
conflicts between their duty to the company and their personal
interests, and between their duty to the company and other duties
they have. In English law, this duty was initially applied strictly,
however, under Articles 170(1) and 175 of the English Companies
Act, the strictness of these duties has been limited by the
requirement of “a reasonable and real possibility of conflict”. In
Iranian law, this can be explained by Article 132 of the 1347 Civil
Code, which states that certain transactions are absolutely void for
lack of benefit to the company, and in the case of other contracts, it
establishes a control system based on Articles 129, 130 and 131,
allowing directors to transact with the company under the
supervision of other directors and with the approval of the general
assembly. In rejecting this view, it can be acknowledged that Article
132 is only about receiving loans and credit from the company by
Directors and cannot be extended to all instances of conflict of
interest and personal gain. This legal gap and violation was
eliminated by Article 598 of the Code of Civil Procedure, approved
in 1403, which explicitly refers to conflict of interest and personal
gain by Directors and considers it to include any transactions, actions
and decisions.

Of course, unlike English law, which, according to Article 175,
any personal interest or conflict of interest, direct or indirect, except



192 Journal of Financial and Economic Law: V 1, No. 2, autumn, winter 2025

in the case of hiring a board of directors, does not provide for a
prohibition in this article in Iranian law and in the new Commercial
Code, only Directors are required to disclose and declare personal
interest or conflict of interest. Therefore, one of the most important
issues that can be criticized in this section in Iranian law is the lack
of prohibition of conflict of interest and personal gain in the
company's transactions, actions and decisions, as well as the lack of
necessity of issuing permission and approval of the members of the
board of directors or other corporate bodies regarding this category
of issues.

Therefore, the new Iranian Commercial Code bill cannot prevent
the abuse of Directors and cover all aspects of possible conflict of
interest. Therefore, it is necessary that in Iranian law, in addition to
prohibiting any conflict of interest or personal gain, the same
procedure as in Article 129 of the 1347 Civil Code or Article 586 of
the 1403 Civil Code should be followed, or, like English law, to
protect managers, conflict of interest or personal gain should be
prohibited and action against them should be subject to the
permission of the board of directors.

The commitment of Directors not to compete with the company
will be one of the important examples of conflict of interest in
English and Iranian law. Competition with the company can take
various forms, such as; Conducting a business similar to the
company's business and simultaneously working in competing firms
and companies can be seen. The duty of non-profit requires Directors
to act in good faith and not to profit from the trust of others and their
fiduciary position. The commitment of managers not to misuse
confidential information and trade secrets of the company and the
commitment of managers not to abuse the company's business
opportunities and positions can be considered two important

examples of the duty of non-profit.

Examples related to the rule of avoiding conflict of interest, except for
conducting business activities similar to the company with which a non-
compete agreement has been signed with the relevant Director after the end
of the management position or resignation, are generally limited to the period
of tenure of the management position, but in the case of examples related to
the rule of non-retirement, this prohibition can also be extended after the end
of the management position. Therefore, it is suggested that in paragraph 6 of
Article 598 of the Commercial Code, enacted in 1403, while explicitly
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prohibiting directors from conflict of interest and personal gain, a specific
time limit, for example two years after the end of the management position or
resignation, should be included regarding their personal gain from the
company's information and business opportunities (especially business
opportunities). Another point is the manner of declaring interests by directors
in English and Iranian law. English law has detailed the manner of declaring
interests in proposed transactions, but in Iranian law, both the new
Commercial Code and the Commercial Code Amendment Bill only refer to
the declaration and disclosure of interests and do not specify the manner and
methods of declaration, as well as the matters that directors are required to
declare and disclose.

Therefore, it is appropriate to explicitly explain the manner of declaring
and disclosing interests and the matters and details that directors are required
to disclose in order to prevent problems and disagreements or any
concealment of these matters by responsible persons. Paying attention to the
above issues and topics and amending the relevant laws can lead to
strengthening transparency and attracting investment and have a direct
impact on the business and investment environment.
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