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ABSTRACT

Despite the current approach of the
Iranian government aimed at reducing the
intervention of the courts as the representative
of the government in economic disputes,
including banking disputes, and handing
over these matters to the private sector, the
external appearance of which can be found in
paragraph A of Article 116 of the law of the
sixth five-year economic development plan.,
social and cultural of the Islamic Republic of
Iran approved in 2015, as well as numerous
meetings of the Social and Crime Prevention
Department of the Judiciary regarding
arbitration with private and state banks and
the Central Bank of the Islamic Republic of
Iran and even concluding a memorandum
of cooperation between The Arbitration
Center of Iran Chamber of Commerce and
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the Supreme Council of the Association of Private Banks and Credit
Institutions in 2018 with the subject of referring disputes or lawsuits in
favor of or against banks and credit institutions to the Arbitration Center
of the Chamber and resolving them through arbitration and mediation.
The mentioned center continues to witness the insistence of Iranian
banks in using the judicial method in the settlement of banking disputes.
One of the reasons for the aforementioned insistence is the existing
obstacles in the field of settlement of banking disputes using non-judicial
methods. It seems that removing the mentioned obstacles will increase
the choice of banks in determining the appropriate method of dispute
resolution between judicial and non-judicial methods and promote the
aforementioned methods.

Keywords: Banking Disputes, Legal Methods, Non-Judicial Methods,
Legal Obstacles, Enforcement Obstacles.
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[Extended Abstractl]
Obstacles of Iran's banking system in avoiding compliance with the

general rule of referring disputes to courts with regard to the economic
analysis of law.

One of the characteristics of commercial law is pragmatism in
interpretation. In other words, commercial law means competition,
profit and the constant necessity of adaptation. Based on this, from an
economic and legal point of view, commercial law is an efficient and
pragmatic. This characteristic sometimes requires ease and speed and
sometimes strictness and security guarantee. Anyway, what is important
is the need to adapt to reality and meet the changing needs of the trade
world. In other words, "Efficiency" in responding to current needs is
one of the clear priorities of this field, which constantly exposes it to
transformation and updating, regardless of complicated mechanisms and
causes its nature to be modified and changed over time. On this basis,
business law is less faithful to traditions than civil law and is affected
by the speed of development in economy and trade,so it is dynamic
and moving field of law. From the perspective of economic analysis of
law,today, the most important needs of trade in resolving commercial
disputes are speed, expertise, accuracy in judicial proceedings, flexibility,
low cost of proceedings and confidentiality. These needs have caused
the judicial settlement method, which was the most common method of
resolving commercial disputes in the past, has become less popular in
recent decades compared to non-judicial dispute resolution methods due
to not meeting the mentioned needs and therefore, in many regulations,
non-judicial methods were given special attention and people were
encouraged to solve their disputes through these methods. In this regard,
banks, which play an important role in trade, are not exempted from
this, and countries with an efficient economic system have formalized
non-judicial methods and emphasized on effective and efficient dispute
resolution methods and as a result they have ensured the interests of the
banks of their country as much as possible.

But despite what was said, Iranian banks, whose very important and
irreplaceable role in the country's economy is not hidden from anyone,
still insist on the principle of referring all their disputes, both domestic
and international, to judicial authorities and with different justifications,
they have turned it into a general rule. In search of the reason for this
issue, according to the field research of Iran's banking system and by
analyzing the existing cases, it seems that “lack of knowledge about non-
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judicial methods and lack of sufficient awareness of the advantages and
disadvantages of non-judicial and judicial methods” and “the existence
of obstacles and the lack of necessary infrastructure to use non-judicial
settlement methods in resolving banking disputes” are the main factors of
Iranian banks' insistence on predicting and choosing the judicial method
as a dispute resolution method.

On this basis and in order to preserve the privileged position of
banks in the country's economic growth and in order to protect legal
security, which has made preserve the role of banks one of the important
responsibilities of governments in maintaining and protecting economic
security and national interests, in such a way that any disruption in the
banking system will lead to chaos and serious challenges in the country's
economy and considering that recently, in an article, the feasibility of
using non-judicial methods to settle banking disputes and proving the
superiority of the aforementioned methods over the judicial method in
most cases has been discussed and the advantages and disadvantages of
non-judicial methods compared to each other based on field research and
existing lawsuits of the banking system has been studied, the authors
decided to examine the second reason in this article, which is the existence
of'legal and executive obstacles and while pointing out the main obstacles
emphasize on revising restrictive laws as much as possible, expanding
the range of legal and criminal banking disputes that can be referred to
non-judicial methods, removing the ambiguity of interpretative laws and
regulations, whose existence is a deterrent in using non-judicial methods,
creation of necessary legal infrastructure, including the preparation of
arbitration procedures, mediation procedures, conciliation procedures,
etc., and establish of special non-judicial centers for banking disputes
as ways to remove obstacles. It is also important to note that according
to the investigation of the issue, the role of the legislator and the central
bank in realizing this goal (using non-judicial methods in resolving
banking disputes and benefiting Iranian banks from the privileges of the
mentioned methods) seem more prominent than the role of other relevant
institutions. In most countries, the institution that removes obstacles is
the legislature and the institution that creates the necessary infrastructure
in the field of non-judicial settlement of banking disputes is the Central
Bank.
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