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ABSTRACT

The purpose of this article is to examine the
mechanism of management and regulation
of third-party funding agreement (TPF). The
process begins with the plaintiff's decision
to use "TPF" and refer to several potential
funders at the same time. How to present the
case is very important. The decision regarding
the funding of a case will be made after a
comprehensive and detailed review by the
funder.

Every typical "TPF" agreement consists of
a series of financial and non-financial terms
such as Budget and Maximum Investment,
Adverse Costs and Security for Costs,
structure of return on investment, conflict of
interest, control, The legal structure of the
third-party funder's interest in the proceeds
of the case and termination is formed. In
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addition to the "TPF" agreement, various Ancillary Agreements may also
be signed as part of the "TPF" Agreement process, such as Standstill
Agreements, Priorities Agreement, Escrow Agreement, Security in
the form of Ancillary agreements. Each funder's TPF agreement and
Ancillary Documents are different and most TPF agreements that are
ultimately executed by the plaintiff are negotiated separately, so the
overview of the article focuses on what are best practices and the main
observed issues have been identified. TPF is still a developing industry
and each new case raises unique issues that have never been considered
before.
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[Extended Abstractl]
As international arbitration continues to grow in prominence and

complexity, so do the attendant costs and, consequently, demands from
users of the process to find innovative ways to finance their matters.
Whether in favour or against, third-party funding , is an undeniable and
important reality.

In recent years, with the rising costs of international arbitrations and
the additional number of constraints being placed upon corporate legal
budgets, it is not surprising that the demand for dispute funding has
continued to increase.

The four main forces driving the sharp increase in the demand for
dispute financing are:(1) increasing access to justice for claimants that
otherwise could not afford to pursue a meritorious claim individually or
through class actions or mass claims. (2) companies seeking a means to
pursue a meritorious claim while also maintaining enough cash flow to
continue conducting business as usual. (3) worldwide market turmoil and
uncertainty following the 2008 global financial crisis, which has inspired
financial investors to seek investments that are not directly tied to or
affected by the volatile and unpredictable financial markets. The global
economic slowdown has also inspired companies facing bankruptcy or
insolvency to seek funding to pursue claims that may generate cash flow
for their businesses or mitigate the risk of losing a “bet-the-company”
dispute. (4), third-party funding as corporate finance, whereby corporate
entities that have plenty of cash reserves available to pay for dispute
resolution are nevertheless choosing to enter into bespoke arrangements
with traditional third-party funders that more resemble venture capital or
other equity financing structures as a means of raising capital for general
operating expenses or expansion to meet new business goals.

For funders and other investors, international arbitration is a
particularly attractive area of investment because of the high values
of the claims, the speed of the proceedings, the potential for greatly
reduced evidentiary costs, the greater predictability of the outcome than
in litigation, the industry expertise of the decision-makers, and the high
enforceability of arbitration awards. With respect to enforceability, there
are currently 172 jurisdictions in which a party can enforce an award
through the 1958 United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (the “New York Convention™),
which is the main vehicle for enforcing arbitral awards worldwide. These
and other forces will likely lead to further increases in the supply of
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willing third-party funders and the demand from clients who are either
unwilling or unable to finance their own disputes.

Usually, the funder bargains directly with the client to provide funding
for the client’s legal representation in exchange for a portion of the
expected return. A typical funding agreement would include methods for
calculating the maximum amount of money the funder will contribute to
the legal representation, the portion of the return that the funder would
expect to receive upon success, and the maximum adverse costs award
that the funder would pay, if any, in the event that the client loses the
case. These calculations are often based on a variety of factors, which
may include a percentage of the recovery, a multiple of the amount of
capital invested, or the anticipated time expected to receive the recovery.
The nature, structure, and features of third-party funding arrangements
can vary significantly from case to case, as can the process involved in
putting the arrangement in place. The vast majority of cases presented
to any given funder are rejected by the funder for one reason or another.
There are few published statistics available, however anecdotal reports,
as well as statements made by some funders, suggest rejection rates of
90 per cent or higher. This rate may change with the growing number
of funders entering the market, coupled with lawyers and their clients’
increasing familiarity with the basic requirements of most funders.

The decision about whether to fund a claim will be taken following
detailed due diligence by the funder.

Funders are primarily concerned with the case merits, the economics

of the proposed investment , and the enforceability of any award.
In order for a funder to seriously consider a potential opportunity, there
must be an adequate demonstration of a solid claim with a healthy,
recoverable margin between the anticipated damages recovery and the
anticipated budget for legal fees and costs.

The facts, the merits, the parties, and their representatives will all play
a crucial role in this calculus.

Every typical "TPF" agreement consists of a series of financial and
non-financial terms such as: budget and maximum Investment, adverse
costs and security for costs, structure of return on investment, conflict of
interest, control, The legal structure of the third-party funder's interest
in the proceeds of the case and termination is formed. In addition to
the "TPF" agreement, various Ancillary Agreements may also be signed
as part of the "TPF" Agreement process, such as standstill agreements,
priorities agreement, escrow agreement, security in the form of ancillary
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agreements. Each funder's TPF agreement and ancillary documents are
different and most TPF agreements that are ultimately executed by the
plaintiff are negotiated separately, so the overview of the article focuses
on what are best practices and The main observed issues have been
identified. TPF is still a developing industry and each new case raises
unique issues that have never been considered before.
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